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8 July 2014

Regulation on interchange fees for card-based payment transactions 

Presidency Non-paper

Following the discussion in the Working Party on April 3, the Presidency considers that a need arises to address in a concise manner a set of relevant issues of the draft Regulation concerning the following: 1. Scope; 2. IF caps; 3. Separation of the processing; 4. HACR. 
The purpose of this paper is indeed to share a possible “way forward” for consideration by Member States on the above-mentioned issues. Further details concerning text re-drafting will be addressed as a secondary step, after having reached a common view on the critical issues presented below.
1. Scope
1.1. Three Party Payment Card Schemes 

Article 1(3)(c) of the Commission proposal, excludes “three party payment card schemes” from the application of Chapter II (Interchange Fees). This approach is based on the fact that such schemes are vertically integrated as closed loop systems without interchange fee agreements. Moreover, provided that Art. 2 (15) considers three party payment card schemes with licensees as four party ones, the out of scope regime is intended to be limited to the “pure” three party schemes (with no licensees). As a result and as also suggested by some Member States, the Presidency would endorse the proposal of the Commission and, if needed, re-draft Art. 1(3) to better clarify that the exclusion does not apply to three party scheme with licensees, in line with Art. 2 (15). This is also consistent with the proposed redrafted version of Art. 29 contained in PSD2 that concerns open access to payment systems.  For three party schemes with licensees, the IF Caps (see section 2 below) apply to the total compensation paid to issuing licensees.
1.2. Commercial cards 

The proposal for a Regulation excludes “transactions with commercial cards” from the application of the IF “caps” contained in Chapter II (Interchange Fees). As noted by several Member States, the underlying reason of such exclusion is that commercial cards are specific products, usually adopted in the B2B environment with ad hoc accounting procedures. Moreover, according to the Commission, the application of the “surcharge” (Art. 55 PSD2) and “honour-all-cards” rule (Art. 10 IFR) to commercial cards may prevent against higher merchant fees. As a result, the Presidency would endorse the proposal of the Commission in Art. 1(3) (a).
2. IF Caps

2.1 Levels 
Articles 3 and 4 of the draft Regulation determine a maximum per transaction interchange fee level (cap) for debit (0.2%) and credit cards (0.3%). According to the Commission, such “caps” are based on the experience with past IF reductions (e.g. in competition proceedings) which show that IF caps at these levels do not lead to reduction in card usage or technical problems. The levels are based on the so-called “merchant indifferent test”, which is expected to have a positive effect on card acceptance by merchants, and contribute to remove national segmentations in the payment card market. However, several Member States suggest to provide for more flexibility in the definition of “cap” levels, taking into account different transaction sizes and different types of consumer products. 
Therefore, the Presidency proposes to adopt a yearly weighted average cap instead of a per transaction cap for debit and credit card interchange fee levels
. The calculation of the weighted average would need to be discussed further. This would leave more flexibility in the definition of interchange fee levels, allowing for cross-variability between card products, in line with the goal of the Regulation. 
The weighted average cap approach should not preclude Member States from adopting the “maximum per transaction cap” approach. Fixing the maximum level of the per transaction cap up to the highest level provided for in the weighted average approach would ensure compliance with the latter. Moreover, it would reduce both the costs of compliance for market operators and the costs borne by competent authorities for monitoring compliance with the weighted average cap. Such issue could be clarified by either re-drafting the current version of articles 3 and 4 or thorugh the recitals. 

2.2  Date(s) of application of the caps 

Following comments and suggestions received by several Member States, the Presidency proposes a common date for the application of the caps on interchange fees for both cross-border (Article 3) and domestic (Article 4) debit or credit card transactions. This common date for the application of the caps would be preferred so as to reduce competitive disadvantages between national and international networks.
3. Separation of payment card schemes and processing entities
Current Article 7(1) requires payment card schemes and processing entities to be independent in terms of legal form, organisation and decision making in order to avoid cross-subsidizing and discriminatory practices preventing market competition. The cost of processing is a significant part of the total cost of card acceptance. It is important therefore that this part of the payment cards market is subject to competition and that processors are effectively able to compete for customers of the schemes. The aim is to ensure that all card scheme participants are free to choose their processors and therefore to avoid card schemes using their market power over scheme participants to influence their choice of processor. This requires organisational separation, independence of the decision-making process, non-discrimination between 'group' companies and other contractual partners and no 'tying' (making the provision of a specific service conditional on the acceptance of another service). The principle of separation of scheme and processing was accepted by the banking community in the SEPA Cards Framework of 2009, but the Commission felt that the continuing problems with the processing market suggest that tighter rules on separation are required. 

According to the Commission proposal, such conditions can only be imposed and monitored effectively if the operation of the scheme and the processing business take place by different legal entities. This avoids a single organisation (or at least the CEO) being responsible for both activities. It enables effective monitoring by authorities since there are statutory obligations on each legal entity. Furthermore, it enables separate accounting and auditing in the form of independent profit and loss accounts and balance sheets, which will also make it possible to identify cross subsidization. However, according to comments received by some Member States, the “independence” in terms of legal form and decision making may be disproportionate and the separation in terms of organisational structure and accounting system would be sufficient to ensure the unbundling of the different activities. Hence, the Presidency, on the basis of discussions in the WP, will propose a re-drafting of Article 7 considering that card schemes’ brand governance and processing entities must be separated, in particular, in terms of organisation, financial/accounting and commercial activities. 
4. Honour-all-cards-rule (HACR)

Current Article 10 prohibits payment schemes and providers from applying any rule that may oblige payees to accept cards “except if they are subject to the same regulated interchange fee”. The underlying reason of this provision is that by prohibiting HACRs merchants are able to accept/select more efficient payment instruments. However, as noted by some Member States, the HACR rule has the positive effect to make the consumers confident that all their cards from a given brand will be accepted if one type of card is. Moreover, the requirements imposed by the provision may be difficult to implement, despite the identification obligations in Art. 10(4). 
Therefore, the Presidency will propose an amendment to Article 10 aimed at permitting the application of the HACR to all consumer cards; the provision would exclude the application of the HACR only to “commercial cards”, i.e. specific products designed for users different than customers (and for this same reason waived from the application of IF caps), thus ensuring consumer confidence. On the merchant side, the costs of accepting consumer cards would be contained by the IF cap regulation (4-party consumer cards) or covered through the surcharging mechanism (3-party consumer cards).  In practical terms, this would mean that if merchants accepted any cards from a scheme they would have to accept all the consumer cards of that scheme, including premium cards. 
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� 	For example, a weighted average per type of card would provide a solution for small value payments with a fixed fee. A weighted average per brand of card would allow premium consumer cards with high IFs.
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